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The Case for Open Admission and In-State Tuition Rates for Students Without Lawful Immigration Status. 11 Specifically, this article focuses on how these developments relate to access to education for our nation's undocumented and DACAmented population. First, the authors examine federal initiatives offering relief to undocumented youths in the United States and the development of the DACA program. Next, the article considers how access to higher education for both undocumented and DACA students is viewed under federal laws. The study concludes by analyzing the intersection and impact of federal advances with a sampling of state laws and policies related to the enrollment and access to resident tuition rates at public universities for DACA and undocumented students.
II. "DREAMERS" AND THE DISTINCTION BETWEEN DACA RECIPIENTS AND UNDOCUMENTED STUDENTS

A. The Current Status of the DREAM Act
For more than a decade, a number of federal laws have been proposed that would offer assistance to undocumented students living in the United States. The Development, Relief, and Education of Alien Minors ("DREAM") Act was initially introduced in the Senate in 2001 . 12 The DREAM Act was designed to confer lawful immigration status to certain individuals who entered this country as children and pursued a higher education degree or served in the U.S. military, often referred to as "DREAMers." The term DREAMers may include both DACA and undocumented students; however, DACA and undocumented students are not the same, as explained further below. Since its inception, the DREAM Act has been proposed in a variety of different forms, but has never been passed into law by Congress. In 2013, former House Majority Leader Eric Cantor 13 proposed the Kids Act, an alternative to the DREAM Act that would provide DREAMers an opportunity to earn a path to citizenship 50 
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[Vol. 25:1 through either college or military service. 14 Approval of this Act is currently stalled in the House, as representatives continue to debate whether it should permit beneficiaries of the Act to petition for their undocumented parents to gain lawful status through their children.
15
B. The Distinction between DACA Recipients and Undocumented Students
DACA, initially announced on June 15, 2012, provides certain individuals who do not have lawful immigration status and who entered the United States as minors with a two-year grant of deferred action; meaning, during that time the Department of Homeland Security ("DHS") will exercise its discretion to forego placing DACA recipients in immigration removal proceedings. 16 DACA recipients are eligible for employment authorization 17 and a Social Security number, 18 and in most states they can obtain a driver's license. 19 DACA does not grant lawful immigration status to recipients, nor does it provide a pathway to citizenship. 20 However, under guidelines issued by U.S. Citizenship and Immigration Services ("USCIS"), receipt of DACA does, in fact, make one "lawfully present" 21 in the United States. 22 There is a clear distinction between "lawful presence" and "lawful status. [Vol. 25:1 educational program (e.g., GED preparatory course and/or English as a second language course); 4. be at least fifteen years old at the time of the application, 27 but not more than thirty as of June 15, 2012; and 5. have never been convicted of a felony, significant misdemeanor, 28 or more than three non-significant misdemeanors, and not pose a national security or public safety threat.
The implementation of the DACA program grants those to which it applies authorization to work and remain in the United States. Some would therefore say that DACA recipients are no longer "undocumented" because they have been determined by the federal government to be lawfully present in the United States, irrespective of their immigration status.
III. Federal Laws Addressing Higher Education for
Undocumented and DACA Students
A. Existing Federal Laws Do Not Prohibit Enrollment of DACA and Undocumented Students
Federal law neither prohibits undocumented or DACA students from enrolling in public postsecondary educational institutions nor entitles them to such a right. In Plyler v. Doe, the Supreme Court of the United States examined the constitutionality of a Texas statute that withheld "from local school districts any state funds for the education of children who were not 'legally admitted' into the United States, and which authorize[d] local school districts to deny enrollment to such children." 29 Relying on the Equal Protection Clause of the Fourteenth Amendment, the Court ruled that a state cannot deny a free public education from kindergarten through twelfth grade to undocumented immigrant students who are residing in a school district, as there was no empirical evidence to demonstrate that the policy would further a substantial state interest. The Court ultimately held that states must guarantee to children free public school access to a primary 27 DHS provides for an exception of this minimum age requirement for individuals who are under the age of fifteen and have previously been in removal proceedings. See id. 28 A significant misdemeanor includes an offense for which an individual was sentenced to, and actually spent, more than ninety (90) days in custody. USCIS, Guidelines, http://perma.cc/N5U3-B8B2 (last updated Feb. 11, 2015). Additionally, offenses of domestic violence, sexual abuse, burglary, unlawful possession or use of a firearm, drug distribution or trafficking, or, driving under the influence are also considered significant misdemeanors, regardless of the sentence imposed. Id. 
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and secondary education, regardless of their immigration status. 30 This holding neither extends nor prohibits the same protections to higher education.
There are very few cases specifically addressing the question of admission of undocumented students into institutions of higher education. For example, in Equal Access Education v. Merten, the U.S. District Court for the Eastern District of Virginia addressed whether states could deny admission to undocumented students. 31 The court held that, under the Supremacy Clause of the U.S. Constitution, admissions policies must include federal immigration standards for determining the immigration status of college applicants. 32 In recognizing the absence of federal law addressing the admission of undocumented students to public institutions of higher education, the court upheld Virginia's policy of precluding undocumented students from enrolling.
33
B. Granting Resident Tuition Rates to DACA and Undocumented Students is Not Contrary to Federal Law and is within States' Discretion
The Illegal Immigration Reform and Immigrant Responsibility Act ("IIRIRA"), codified at 8 U.S.C. §1623(a), prohibits public postsecondary educational institutions from providing any "alien who is not lawfully present in the United States" with a postsecondary education benefit, "unless a citizen or national of the United States is eligible for such a benefit . . . without regard to whether the citizen or national is such a resident."
34 Because DACA students are lawfully present in the United States, 35 this federal law does not apply to them. While there are no federal regulations interpreting these statutes as applied to undocumented students, a plain reading shows no prohibition of lower tuition rates based on a uniformly applied residency or other requirement. The use of the word "unless" suggests that states have the power to determine residency for undocumented immigrant students. The statute simply conveys that a state or institution cannot give additional consideration to an undocumented student that it would not give to a U.S. citizen.
The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 ("PRWORA"), codified at 8 U.S.C §1611, provides that foreign nationals who are not "qualified aliens" are ineligible to receive public benefits. Although DACA and undocumented students do not fit the 30 [Vol. 25:1 statutory definition of "qualified aliens," 36 a careful examination of the definition of "public benefit" reveals that federal law does not prohibit offering in-state tuition rates to undocumented and DACA students. The U.S. Code provides a list of what qualifies as a "state or local public benefit," which includes "postsecondary education . . . for which payments or assistance are provided to an individual." 37 A number of courts have held that the definition of public benefits under 8 U.S.C. §1621 and §1623 refers to monetary benefits and not the granting of in-state tuition rates. 38 Other courts have asserted that Congress never intended to prohibit states from providing in-state tuition to foreign nationals, because it would have written §1623 differently had it intended to do so. 39 Under 8 U.S.C. §1621(d), states have the authority to enact laws that determine the eligibility of foreign national students for certain state and local benefits. 40 The Supreme Court of the United States has also held that states have the discretionary power to regulate tuition for publicly-funded schools. 41 The Court has remarked that public education is not "merely some governmental 'benefit' indistinguishable from other forms of public welfare."
42 Therefore, federal law does not prohibit DACA and undocumented students from receiving in-state tuition rates, and states have discretion to enact laws in this area.
C. Federal Law Restricts Federal and State Financial Aid to DACA and Undocumented Students but Gives States Authority
The statutes discussed above prohibit DACA and undocumented students from receiving federal and state financial aid as they would not be considered "qualified aliens." 43 In addition, financial aid would likely be considered a "state or local public benefit," which 8 U.S.C. §1621 defines as: 46 Absent state legislation, these existing federal restrictions laid out in 8 U.S.C. would likely prohibit a state or institution from granting state funded financial aid to DACA and undocumented students.
IV. State Approaches Increasing Access to Postsecondary Education for Daca and Undocumented Students
Below is a sampling of a variety of state laws, referendums, and policies outlining states' stances on providing in-state tuition to undocumented students and, more specifically, DACA recipients. Also included is an overview of a number of state and federal cases interpreting the constitutionality of state-led initiatives granting in-state tuition rates to undocumented students.
A. State Legislation and Polices Regarding Eligibility for Resident Tuition Rates
While only five states currently allow undocumented students to qualify for state financial aid, 47 at least twenty-one states-California, Colorado, Connecticut, Florida, Hawaii, Illinois, Indiana, Kansas, Maryland, Michigan, Minnesota, Nebraska, New Jersey, New Mexico, Oklahoma, Oregon, Rhode Island, Texas, Utah, Virginia, and Washington-have implemented legislation or other policy initiatives 44 8 U.S.C. §1621(c). 45 8 U.S.C. §1621(d).
46
Undocumented Student Tuition: State Action, NAT'L CONF. STATE LEGISLATURES (June 12, 2014), http://perma.cc/M29C-B9H3 (listing California, Minnesota, New Mexico, Texas, and Washington as the only states that currently allow undocumented students to receive state financial aid). 47 Id. [Vol. 25:1 classifying DACA and undocumented students as eligible recipients of instate tuition rates. 48 These policy measures include a wide range of residency and high school attendance or graduation requirements, and some states require students to sign an affidavit promising to seek legal immigration status. 49 Some states reserve this benefit for DACA recipients only, requiring undocumented students to pay out-of-state tuition. Below is a sampling of recent state policies that qualify undocumented or DACA students for enrollment and resident tuition rates at state public colleges and universities.
Virginia: Virginia previously espoused the view that "section 505 of IIRIRA prohibited states from offering in-state tuition to undocumented immigrants unless the same is provided equally to all citizens." 50 However, the state has seen a number of recent policy developments regarding access to in-state tuition rates for undocumented students. In January 2014, Virginia State Senator Donald McEachin introduced Senate Bill 249, proposing in-state tuition rates for DACA recipients if they, or their parents, could demonstrate having filed state taxes for three or more years. 51 However, this bill failed to pass the Senate Education and Health Committee. 52 Recently, Virginia Attorney General Mark Herring issued a memorandum to the State Council of Higher Education, the presidents of Virginia's colleges and universities, and the chancellors of the Virginia Community College System, asserting that DACA recipients are eligible to pay the resident tuition rate under the existing state law. 53 Virginia Code §23-7.4 lays out the resident tuition rate qualifications, focusing primarily on domiciliary requirements. Like other students looking to pay in-state tuition rates, DACA students must demonstrate that they (1) have a fixed place of residence in Virginia, (2) 55 The new measure requires state colleges, universities, and charter technical career centers to offer in-state tuition to "students who are undocumented for federal immigration purposes" and who: (1) attended a Florida secondary school at least three years before graduating from a state high school, (2) apply for admission to a state postsecondary educational institution within twenty-four months of high school graduation, and (3) provide that institution with an official Florida high school transcript.
56
Indiana: On July 1, 2011, the Indiana General Assembly enacted House Bill 1402, which restricts individuals "not lawfully present in the United States" 57 from qualifying for resident tuition rates at public universities. A separate law, Senate Enrolled Act 590 ("SEA 590"), went into effect on July 1, 2011, and requires a state agency to verify the eligibility of an applicant for public benefits.
58 SEA 590 states "the term 'state or local public benefit' has the meaning set forth in 8 U.S.C. 1621" and "includes (1) a postsecondary education award, including a scholarship, a grant, or financial aid; and (2) the resident tuition rate (as determined by the state educational institution 61 In both cases, the plaintiffs argued that the legislation violated federal immigration laws and the Equal Protection Clause. Both cases were dismissed on the grounds that the plaintiffs failed to prove that the law injured them personally. In Martinez, the appellate court overturned the lower court's dismissal, ruling that the California statute granting in-state tuition to undocumented students violated federal law. However, in a unanimous decision, the California Supreme Court reversed the appellate court's ruling, asserting that since individuals do not qualify for in-state tuition at a California public college or university based on residence, but rather, on attendance and graduation from a state high school, the statute did not violate federal law. 62 The U.S. Supreme Court refused to hear an appeal from this decision. 63 As it stands, there is no law that prohibits states from allowing undocumented or DACA students to qualify for resident tuition rates.
V. The Continuing Debate Over Access to Higher Education for "DACAmented" and Undocumented Students
With no federal law in place either providing for or prohibiting undocumented and DACA students from enrolling in or receiving in-state tuition for public postsecondary educational institutions, 64 state policy initiatives are in limbo. Efforts by several states to restrict enrollment and resident tuition rates are being challenged, but the issues remain unresolved. The following examples illustrate the unsettled nature of these issues.
Georgia: In October 2010, the Board of Regents of the University System of Georgia ("USGBOR") adopted Policy 4.1.6, which states that "[a] person who is not lawfully present in the United States shall not be eligible for admission to any University System Institution which, for the two most recent academic years, did not admit all academically qualified applicants (except for cases in which applicants
